
1 

Section 1135 Waiver COVID-19  
State/Territory Request Template 

Introduction 

On March 13, 2020, the President of the United States issued a proclamation that the COVID-19 outbreak in 
the United States constitutes a national emergency by the authorities vested in him by the Constitution and 
the laws of the United States, including sections 201 and 301 of the National Emergencies Act (50 U.S.C. 
1601 et seq.), and consistent with section 1135 of the Social Security Act (Act). On the same day, pursuant 
to section 1135 of the Act, the Secretary of the United States Department of Health and Human Services 
invoked his authority to waive or modify certain requirements of titles XVIII, XIX, and XXI of the Act to 
mitigate the consequences of the COVID-19 pandemic, to the extent necessary, as determined by the 
Centers for Medicare & Medicaid Services (CMS), to ensure that sufficient health care items and services 
are available to meet the needs of individuals enrolled in the respective programs and to ensure that health 
care providers that furnish such items and services in good faith, but are unable to comply with one or 
more of such requirements as a result of the COVID-19 pandemic, may be reimbursed for such items and 
services and exempted from sanctions for such noncompliance, absent any determination of fraud or 
abuse. This authority took effect as of 6PM Eastern Daylight Time on March 15, 2020, with a retroactive 
effective date of March 1, 2020. The emergency period will terminate, and waivers will no longer be 
available, upon termination of the public health emergency, including any extensions.  

States/territories can request approval that certain statutes and implementing regulations be waived by 
CMS, pursuant to section 1135 of the Act.  The following list includes some of the temporary flexibilities 
available to CMS under section 1135 of the Act. Please check the box on the flexibilities that the 
state/territory is requesting. Please include any additional flexibilities that the state/territory is requesting 
under the section 1135 waiver authority under “Number 6 – Other Section 1135 Waiver Flexibilities”.  

Please complete the following fields: 

State/Territory Name:  

Contact Name:  

Contact Title and Agency: 

Email:  

Phone:  

Date Submitted:  
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1) Medicaid Authorizations:  
  

         □         Suspend Medicaid fee-for-service prior authorization requirements.  
Section 1135(b)(1)(C) allows for a waiver or modification of pre-approval requirements if prior 
authorization processes are outlined in detail in the State Plan for particular benefits  

□  Require fee-for-service providers to extend pre-existing authorizations through which a 
beneficiary has previously received prior authorization through the termination of the 
emergency declaration  

  
  

2) Long Term Services and Supports  
  

□  Suspend pre-admission screening and annual resi
Assessments for 30 days  

□  Extend minimum data set authorizations for nursi
residents  

  
  

3) Fair Hearings  
  

□  Allow managed care enrollees to proceed almost 

dent review (PASRR) Level I and Level II 

ng facility and skilled nursing facility (SNF) 

having a managed care plan resolve t
timeline for managed care plans to r
the exhaustion requirements  

immediately to a state fair hearing without 
he appeal first by permitting the state to modify the 

esolve appeals to one day so the impacted appeals satisfy 

□  Give enrollees more than 120 days (if a managed care appeal) or more than 90 days (if an 
eligibility for fee-for-service appeal) to request a state fair hearing by permitting extensions of 
the deadline for filing those appeals by a set number of days (e.g., an additional 120 days)   

  
  

4) Provider Enrollment  
  

□   Waive payment of application fee to temporarily enroll a provider 
 

□  Waive criminal background checks associated with temporarily enrolling providers  

□  Waive site visits to temporarily enroll a provider 

□  Permit providers located out-of-state/territory to provide care to an emergency State’s 
Medicaid enrollee and be reimbursed for that service 
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□ Streamline provider enrollment requirements when enrolling providers

□ Postpone deadlines for revalidation of providers who are located in the state or otherwise
directly impacted by the emergency

□ Waive requirements that physicians and other health care professionals be licensed in the
state in which they are providing services, so long as they have equivalent licensing in another
state

□ Waive conditions of participation or conditions for coverage for existing providers for
facilities for providing services in alternative settings, including using an unlicensed facility, if
the provider’s licensed facility has been evacuated

5) Reporting and Oversight

□ Modify deadlines for OASIS and Minimum Data Set (MDS) assessments and transmission

□ Suspend 2-week aide supervision requirement by a registered nurse for home health
agencies

□ Suspend supervision of hospice aides by a registered nurse every 14 days’ requirement for
hospice agencies
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6) Other Section 1135 Waiver Flexibilities. Please include any additional flexibilities that the
state/territory is requesting under the Section 1135 waiver authority:
(Click text below to scroll entirety of list)


	Contact title agency: State Medicaid Director, Department of Human Services
	State/Territory Name: Pennsylvania
	Contact Name: Sally Kozak
	Email: sakozak@pa.gov
	Phone: (717) 856-6418 
	Date: March 25, 2020
	Free form Other: 1. Provider enrollment and participation

- Non-enrolled providers to order, refer and prescribe MA covered services prior to enrollment.

- Temporary suspension of requirement for network providers to be enrolled and credentialed under the managed care delivery system.

2. Benefits

- Allow the use of physician extenders such as physician assistants (PA’s) and certified registered nurse practitioners (CRNP’s), within their scope of practice, to provide clinic services without the direction of a physician. (42 CFR § 440.90)

- Allow physician extenders such as PA’s and CRNP’s with mental health qualifications to provide inpatient psychiatric services for individuals under 21 without the direction of a physician and in addition to physicians. (42 CFR § 441.151)

- Waiver of the prohibition for a member of an individual's family, meaning a legally responsible relative, to provide personal care services to an individual who is not an inpatient or resident of a hospital, nursing facility, intermediate care facility for individuals with intellectual disabilities, or institution for mental disease. (42 CFR 440.167)

- Waiver of exclusion to allow receipt of Federal Financial Participation for individuals aged 21-64 in Institutes of Mental Disease (IMD’s).  (Title XIX of SSA)

- Waiver of the limitation of stay in mental health IMD’s to 15 days a month for individuals 21-64 years of age. (42 CFR § 438.6(e))

- Waiver of limits on hospital outpatient observation services. (42 CFR § 440.2)

- Allow physician to prescribe home health or durable medical equipment services telephonically without a face-to-face visit. (42 CFR § 440.70(f))

- Waiver of regulations that are barriers for treatment to occur in patient vehicles. (42 CFR § 482.41)

- Suspension of the requirement for a 3-day stay in an Intensive Care Unit for patients who are relocated from an acute care hospital to a Long Term Care Hospital (LTCH), to create capacity at the acute care hospital and to permit the LTCH to receive a full LTCH prospective payment system (PPS) payment for such patients.

- Waiver of regulations requiring a 25-day average length of stay requirement for patients relocated to an LTCH from acute care to create capacity for new patients in the acute care hospital.

- Waiver of regulations/barriers prohibiting the treatment of medical/surgical patients in non-PPS hospitals. (42 CFR § 482.41)

- Waiver of signature requirements for home delivery of medications.

3. Cost-sharing

- Waiver of premiums for children with special needs. (42 CFR § 447.55(b)(4))

- Waiver of copayments applied under State Plan. (SSA § 1902(a)(17); SSA 
§ 1902(a)(14))

- Suspension of premiums (and/or waive premium balances) for enrollees in CHIP who meet certain income and other eligibility requirements and suspension of copayments under CHIP. (Section 2103(e)(1)(A) of the Act; 42 CFR § 457.510; 42 CFR § 457.515)

4. Beneficiary Eligibility

- Permit time limits to exceed federal timeliness standards in emergency situations. (42 CFR § 435.912(e)(2))

- Accept self-attestation for all eligibility criteria, excluding verification of citizenship and immigration status, on case-by-case basis when documentation is not available. (42 CFR § 435.945(a); 42 CFR § 435.952(c)(3))

- Allow for extensions to the reasonable opportunity period to provide documentation of immigration status verification. (42 CFR § 435.956(b)(2)(B))

- Accept self-attestation for citizenship and immigration status if the state is unable to verify eligibility for CHIP using data sources and the beneficiary is unable to provide citizenship or immigration status documentation due to the disaster. (42 CFR § 435.407)

- Allow enrollees to receive services beyond their certification period by extending CHIP renewal deadlines. (42 CFR § 457.340(d)(1); 42 CFR § 457.340(e)(1)(iii))

- Extension of the continuous eligibility period for CHIP from the date of enrollment/renewal.  Continuous eligibility will continue through the termination of the public health emergency. (42 CFR § 457.342)

- Extend deadlines for submitting verification at renewal. (42 CFR § 457.343)

- Extension of the deemed continued eligibility period from 6 months to 8 months.  This will allow an individual who loses Medicaid eligibility temporarily during the emergency declaration period to remain enrolled in the Dual Eligible Special Needs Plan (D-SNP) for up to 8 months. (42 CFR § 422.52(d))

- Delay eligibility re-determinations for the duration of the public health emergency. (42 CFR § 431.211; 42 CFR § 435.912(e)(2); 42 CFR § 435.930)  

5. Administrative Requirements

• Adverse actions and Fair Hearings

- Suspension of pending enforcement or termination action or denial of payment sanction to a specific provider. (SSA § 1135)

- Extension of timeframes for timely and adequate notice of adverse benefit determinations. (42 CFR §§ 438.404; 42 CFR 431.211)

- Extension of timeframes for the filing, handling, resolution and notification requirements of grievances and appeals (42 CFR §§ 438.400-402; 42 CFR 
§§ 438.406-408; 42 CFR § 431.244(f)(4)(i)(B))

- Temporary lock-in period to require enrollees to remain with their existing managed care organization.  The lock-in would not apply for enrollees with good cause reasons to change plans including poor quality of care, lack of access to covered services, and lack of access to providers. (Section 1932(a)(4)(A))

• Finance and Reimbursement

-  Suspension of requirement that state pays a percentage of clean claims within 30 days and 90 days of receipt. (42 CFR § 447.45(e))

- Provide payments to facilities not certified to participate in CHIP if they provide services to CHIP enrollees. (SSA §1115)

• Reporting and Oversight

- 90-day extension following the termination of the emergency declaration for the submission of monitoring reports and other deliverables as well as a 6-month extension for the annual post award forum for Pennsylvania’s Section 1115 Medicaid Coverage for Former Foster Care Youth from a Different State and Substance Use Disorder Waiver.

- 90-day extension following the termination of the emergency declaration for submission of the Medicare Improvements for Patients and Providers Act contracts to CMS.  

- Waive requirement of public notice for State Plan amendments and 1115 Demonstrations. (42 CFR § 447.205; 42 CFR § 447.57; 42 CFR § 440.386; 42 CFR § 431.416)

- Suspend or delay requirements for purposes of HEDIS chart reviews (i.e., directly accessing medical records in provider offices), member experience of care surveys, and other quality measure programs.

6. Life Safety Code
 
-Waiver to allow health care facilities to be exempted from routine Life Safety Code testing and inspections conducted by outside vendors and required by the National Fire Protection Association’s (NFPA) 101, 2012 Edition and referenced NFPA Codes. For example, fire alarm system, sprinkler system, fire extinguishers, etc. This would limit the interaction or exposure to hospital personnel and patients from outside vendors. 
 
This waiver should be conditioned on health care facilities being required to immediately resume routine testing and inspections upon the expiration of the waiver. An Interim Life Safety Measures document should be required to be completed by the health care facility as a reminder to staff to be vigilant of Life Safety issues during this emergent period of time. This waiver would not exempt health care facilities from correcting known Life Safety Code system deficiencies, and each facility must review vendors completing this work and develop an appropriate plan to minimize any COVID-19 exposure per CMS and CDC guidance.
 
7. Site of Service/Alternate Care Sites - Facilities and Make-shift clinic and Physical Environment (42 C.F.R. §482.41; A-0700 et seq): In addition to the benefit waivers identified above, the following additional waivers are sought:
 
-Waiver of requirements to allow health care providers to render care in alternative, non-clinical sites, including vehicles. 
 
-Waiver of provisions requiring medical care to be provided in a specific location.
 
-Consistent with waiver below for home health agencies, allow other Healthcare providers to provide treatment to patients in temporary residences, to allow flexibility and promote appropriate infection control. 
 
-Waiver to allow the designation of a single physical location for treatment of COVID-19 patients without receiving other patients in its emergency department.
 
-Waiver to allow the creation of emergency congregate assessment center/recovery facilities to slow the spread.
 
8. Telehealth/Telemedicine

-Waiver of face-to-face encounter requirement for reimbursement in 42 C.F.R. §405.2463(a)(B)(3) and 42 C.F.R. §440.90 (a) for Federally Qualified Health Centers (FQHCs), Rural Health Clinics (RHCs), Home Health and Hospice Agencies (HHAs) relative to covered services via telehealth provided by clinic providers and to allow for interprofessional consultation reimbursement for e-consult provided by clinic providers for new or established clinic patients. Additionally, allow flexibility to provide these covered services via telehealth without regard to date of last visit and for new or established clinic patients.

-Waiver to allow use of virtual/telephonic communication/telehealth modalities, where medically appropriate and feasible. This would include a waiver of 45 C.F.R. 164.312(e)(1), if necessary, for the use of readily available platforms like Facetime, WhatsApp, Skype, etc. to facilitate the telehealth visit with the patient at home.

-Waiver of subregulatory guidance, The Medicare Policy Manual, Chapter 13, Section 200, to allow distant site (provider) services to be rendered in a rural health clinic (RHC).  
 
9. Bed Capacity 
 
-Waive any prohibitions on expanding bed capacity.

10. Skilled Nursing Facilities: In addition to the blanket Medicare waiver, the following additional waivers are sought:

-Waiver to allow Skilled Nursing Facilities (SNF) to exceed their licensed/certified beds to accept patients that may not need hospital level of care to meet short term treatment (30 days or less); 
 
-Waiver to allow temporary suspension of pending termination or Denial of Payment for New Admissions (DPNA) sanctions to allow SNFs to accept new patients.
 
-Waive Medicaid requirements to allow relief to SNFs on the timeframe requirements for Minimum Data Set assessments and transmission.
 
-Waiver to allow suspension of collection of Civil Monetary Penalties.
 
11. Home Health/Hospice: In addition to the blanket Medicare waiver, the following additional waivers are sought:
 
-Waive the “residence” component of homebound status to add ability to provide services at alternative sites (temporary residences) if ‘stranded’ or ‘locked in’ due to travel restrictions 
 
-Waive 42 C.F.R. § 484.55(a) to allow home health agencies to perform certifications,
initial assessments and determine patients’ homebound status remotely or by record
review. 
 
-Waiver to temporarily suspend the supervision of home health aides and hospice aides by a registered nurse every 14 days or every 60 days for non-skilled care requirements for home health and hospice agencies.

-Waiver of 42 C.F.R. § 484.45 OASIS timeframes.

-Waiver of 42 C.F.R. § 484.55(a) to allow expansion of time frame in situations where a physician may be unavailable. 
 
12. Critical Access Hospitals: In addition to the blanket Medicare waivers, the following additional waivers are sought:
 
-Waive Medicaid requirements for Critical Access Hospitals limit the number of beds to 25, and that the length of stay be limited to 96 hours.

Waiver of or modification to the timeframe to submit CMS Hospital Compare quality data. 

13. General Acute Care Hospitals: In addition to the blanket Medicare waivers, the following additional waivers are sought:

-Waive Medicaid requirements to allow acute care hospitals to house acute care inpatients in excluded distinct part units, where the distinct part unit’s beds are appropriate for acute care inpatient. The Inpatient Prospective Payment System (IPPS) hospital should bill for the care and annotate the patient’s medical record to indicate the patient is an acute care inpatient being housed in the excluded unit because of capacity issues related to the disaster or emergency. 
Waive Medicaid requirements to allow acute care hospitals with excluded distinct part inpatient psychiatric units that, as a result of a disaster or emergency, need to relocate inpatients from the excluded distinct part psychiatric unit to an acute care bed and unit. The hospital should continue to bill for inpatient psychiatric services under the Inpatient Psychiatric Facility Prospective Payment System for such patients and annotate the medical record to indicate the patient is a psychiatric inpatient being cared for in an acute care bed because of capacity or other exigent circumstances related to the emergency. This waiver may be utilized where the hospital’s acute care beds are appropriate for psychiatric patients and the staff and environment are conducive to safe care. For psychiatric patients, this includes assessment of the acute care bed and unit location to ensure those patients at risk of harm to self and others are safely cared for.
 
-Waive Medicaid requirements to allow acute care hospitals with excluded distinct part inpatient Rehabilitation units that, as a result of a disaster or emergency, need to relocate inpatients from the excluded distinct part rehabilitation unit to an acute care bed and unit. The hospital should continue to bill for inpatient rehabilitation services under the inpatient rehabilitation facility (IRF) prospective payment system for such patients and annotate the medical record to indicate the patient is a rehabilitation inpatient being cared for in an acute care bed because of capacity or other exigent circumstances related to the disaster or emergency. This waiver may be utilized where the hospital’s acute care beds are appropriate for providing care to rehabilitation patients and such patients continue to receive intensive rehabilitation services. 

-Waive Medicaid requirements to allow IRFs to exclude patients from the hospital’s or unit’s inpatient population for purposes of calculating the applicable thresholds associated with the requirements to receive payment as an IRF (commonly referred to as the “60 percent rule”) if an IRF admits a patient solely to respond to the emergency and the patient’s medical record properly identifies the patient as such. In addition, during the applicable waiver time period, we would also apply the exception to facilities not yet classified as IRFs, but that are attempting to obtain classification as an IRF.
 
14. Long-term Care Hospitals: In addition to the Medicare blanket waivers, the following waivers are sought:
 
-Waive Medicaid requirements to allow a long-term care hospital (LTCH) to exclude patient stays where an LTCH admits or discharges patients in order to meet the demands of the emergency from the 25-day average length of stay requirement which allows these facilities to be paid as LTCHs.
 
15. Teaching Hospitals. 
 
-Waiver to allow flexibility in how the teaching physician is present with the patient and resident. Medicare generally requires that the physician be physically present in the room/area to bill as the teaching physician. With hospitals running low on supplies they are limiting the number of providers with direct patient contact. If hospitals allow real-time audio video or access through a window for the teaching physician, or otherwise distance the interaction should be covered.
 
16. Nursing Homes: 
 
-Waiver of Training and Certification of Nurse Aids, 42 CFR 483.35(d), to the 4-month rule and to the full training requirements for registered nurse aids.
 
-Requirements for pre-admission screening and annual resident review (PASRR) Level I and Level II Assessments should be waived for 30 days to allow flexibility but still ensure patient and staff safety.
 
17. Reporting Requirements
 
-Waiver to suspend or modify CMS hospital, skilled nursing facility, home health agency, long term acute care hospital, and inpatient rehabilitation facility data reporting requirements for the NHSN, NDNQI, and QRP programs.
 
18. Practitioner Issues
 
-Waiver of 42 C.F.R. §482.22(a); A-0341 to allow physicians whose privileges will expire and new physicians to practice before full medical staff/governing body review and approval. This will keep clinicians on the front line and allow hospitals and health systems to prioritize patient care needs during the emergency.
 
19. EMTALA 
 
-Waiver of any Section 1867 of the Social Security Act (the Emergency Medical Treatment and Active Labor Act or EMTALA) requirements that would prevent hospitals from screening or triaging patients at a location offsite from the hospital’s campus and transfer patients according to protocols that account for COVID-19 status, not just according to existing transfer requirement.

20. Verbal and Written Orders/Medical Record Documentation 

-Suspend regulations that require written/verbal orders to be dated, timed and authenticated within a specific period of time. This would allow providers to see more patients in a shorter amount of time.  
 
-Permit the completion of medical records 30 days or more following discharge. This flexibility will allow clinicians to focus on the care needs at hand and deal with paperwork later.
 
21. Patient Rights. 42 C.F.R. §482.13. Waive enforcement of patient rights related to
personal privacy, confidentiality (see HIPAA request below), orders for seclusion, and
patient visitation rights. This is necessary because hospitals may be required to
undertake public emergency responses that make compliance with those CoP
requirements impossible.
 
22. Flexibility in Patient Self Determination Act Requirements. 42 USC 1396a(a)(54), and 42 USC 1395cc(a)(1)(57), (w), 42 CFR 489.102, Hospitals are required to provide information about policies to patients “upon admission.” This is usually accomplished by the bedside nurse. Allowing flexibility in meeting these requirements will allow staff to more efficiently deliver care to a larger number of patients. This would not apply to the requirement hospitals inquire about the presence of an advance directive.



